Introduction
the right to self-defence is an exception from the prohibition on the threat or use of force as mentioned among the purposes and principles of the united Nations. the issue is not whether the right to self-defence exists, but when exactly states are entitled to this right. does it apply before or after an armed attack? what constitutes an armed attack? while it is clear that the right can be exercised on the territory of the victim state, is it possible to use force in self-defence on the territory of another state from where the armed attack is carried out? what if the perpetrator of the armed attack is a non-state actor and uses the territory of another state to launch its attack? the right to self-defence enables states to use force lawfully to protect their sovereignty, political independence and security without any international responsibility. however, exercising this right is limited to one specific circumstancean armed attack. Moreover, states must demonstrate that force was used necessarily, proportionally and immediately, as well as informing the uN security Council.
the turkish-kurdish issue can be traced back many centuries. Its roots lie in the invasion of kurdish land and subsequent ethnic oppression. Following the establishment of the new turkish republic in 1923, the kurds became a minority in turkey. yet, they have historical connection to the land, their own history, a distinct language and culture, and a national will with the political institutions to express it. hence, they satisfy the conditions of being a people under international law. when the kurds tried non-violent means to achieve their right to self-determination, turkey used military force to deny that right. therefore, in 1978, the Pkk was founded as the sole means to demands their rights. turkey, though, regards the Pkk as a terrorist organization and fought the group in self-defence. In response, the Pkk established some camps in Iraq during the 1980s and 1990s as a strategic base for the rights of the kurds in other countries and a safe retreat for its forces during peace negotiations with turkey; it never used them to launch its military attacks against turkey. Nonetheless, in its fight against the Pkk, turkey crossed Iraq's borders and attacked the camps. the Pkk has now handed the camps to the party for a Free Life in kurdistan (PJAk) and the kurdistan democratic solution Party (PCdk). Although these groups pose no threat of armed attack on turkey, Ankara still attacks the camps and alleges that they are Pkk bases.
though there are numerous books and articles on the right to self-defence, there is still a lack of literature about the legal dimension of turkey-Pkk case. Examining this case helps to resolve the issue and restore peace and security to the region.
this article examines some important questions regarding the right to selfdefence. what is the right to self-defence? when can that right be exercised? what are the necessary conditions to exercise the right? Against whom can the right be exercised? Is the turkey-Pkk case related to the right to self-determination or the right to self-defence? Is turkey's crossing of Iraq's border justified by the right to selfdefence under international law? the article first discusses the theory of the right to self-defence and second, considering that theory, analyzes the turkey-Pkk case, particularly turkey's selfdefence justification for crossing Iraqi borders.
Historical Background
the right to self-defence is believed to refer to the concept of defensive use of force which originated from the law of nations. the defensive use of force was a sovereign right of a state and thus the origin of self-defence was state sovereignty.
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Based on the view of some other scholars, the right to self-defence has its origin in the concept of "just war" which was present in ancient greece and rome. A just war would wage against a state if the state breached its obligations and refused to repair the damage. sympathized with the insurrection. 4 on the night of december 29, 1837, the Caroline, an American ship that was allegedly bringing assistance to the rebels, moored on the American bank of the Niagara river. British troops crossed the river and attacked the ship. they killed some Americans and burned the ship. the Caroline incident caused tensions in relations between London and washington. the u.s. claimed that British troops crossed its borders and violated its sovereignty but the British justified the attack as self-defence. though Britain apologized for the act after several diplomatic exchanges, the case of the Caroline established the modern practice of the right to self-defence in international law. 5 during negotiations on adopting the united Nations (uN) Charter 6 at the san Francisco Conference in 1945, the right to self-defence was placed in Article 51 and became a part of international conventional law. Moreover, following the adoption of the Charter, the right to self-defence became a subject of scholarly writings and legal literature. 7 In addition to that, the International Court of Justice (ICJ) clarified the right and its scope of its applicability to states in a number of cases, such as Military and Paramilitary Activities in and against Nicaragua (1986) , 8 the Legality of the threat or use of Nuclear weapons (1996) 9 and the Legal Consequences of the Construction of a wall in the occupied Palestinian territory (2004). 
The Right to Self-Defence in International Law
As we mentioned, the Caroline incident established the modern practice of using force in self-defence in international law. the customary understanding of self-defence is not only exercising a state's right in response to a military attack, but also to counter an imminent threat of armed attack. this type of self-defence is named anticipatory self-defence or pre-emptive self-defence. 11 the scope of applicability of the right to self-defence in customary international law can be found in a letter which was written on April 24, 1841, by the u. Arend 2003, 90-91. 6 Charter of the united Nations (adopted June 26, 1945 and entered into force october 24, 1945). Legality of the threat or use of Nuclear weapons, Advisory opinion, July 8, 1996 , ICJ reports (1996 . of state daniel webster to special British representative Lord Ashburton. webster stated that "[i]t will be for that government to show a necessity of self-defence, instant, overwhelming, leaving no choice of means, and no moment for deliberation. " 12 that quote illustrates two conditions for exercising the right -necessity and immediacy. however, the paragraph does not mention a third condition that states must meet -proportionality. 13 In other words, in order for a state to be entitled to the right of self-defence under customary international law, it must show the necessity of using force, the use of force must occur as soon as the threat arises and any force must be used in a proportionate manner.
the conventional concept of right to self-defence is linguistically understood to be narrower than the customary concept. the relevant article leaves space for scholarly interpretation. In order to explain the conventional context of the right, we should first mention Article 51 of the uN Charter which states:
" [n] othing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the united Nations, until the security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the security Council and shall not in any way affect the authority and responsibility of the security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security. " scholars have been divided into two groups over the interpretation of this article. one group of scholars interprets it restrictively and limits the scope of the applicability of the right to use force against actual military attack. According to their view, a state may exercise the right to self-defence only in response to an armed attack which is actually underway. the attack therefore must be an actual attack and the victim must be an actual victim, otherwise the use of force would be illegitimate.
14 the second group thinks that the article can be interpreted more widely. their logic holds that states may exercise the right not only to combat an actual military attack but also in response to an imminent armed threat to their sovereignty, political independence and security. the group argues that the right to self-defence was a pre-existing customary right before being placed in the uN Charter. the uN Charter merely codified it without seeking to exhaust it. 15 this scholarly view seems more logical because customs are one of the main sources of international law, so the right of pre-emptive self-defence exists even if the uN Charter does not mention it.
Limitations on the Right to Self-Defence
one of the uN's purposes is maintaining international peace and security by taking collective measures.
" [t] o maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace;" must be in response to an armed attack.
18 second: the state must show the necessity, proportionality and immediacy.
19 third: the use of force must be reported to the security Council by states, and as soon as the security Council takes measures with regard the issue, states must cease using force. 20 4.1. Armed Attack As discussed above, international law prohibits the threat or use of force by states. however, it recognizes the right of states to defend themselves against any armed attack on their sovereignty and security. the use of force in self-defence does not constitute an armed attack but amounts to a legitimate use of force under international law.
the main precondition for exercising the right to self-defence is facing an armed attack. however, neither the uN Charter, nor any international document, has defined what is meant by armed attack. scholars have defined it. Armed attack is generally the 'physical occurrence of the attack' through one state crossing the borders of another. In addition, some scholars believe that the term of armed attack encompasses an imminent threat, which accordingly implies that states may use force in anticipation of occurrence of an armed attack.
21
An armed attack alone is not enough to justify using force in self-defence. the attack must be of particular scale and effect. In other words, the attack must meet a threshold of intensity of violence. 22 we should note that non-military actions or threats such as economic and social aggression, do not give states the right to use force in self-defence. the response to such attacks must be of a non-military nature, even if the attacks are very serious and damaging. 
Necessity, Proportionality and Immediacy
Necessity, proportionality and immediacy are also conditions that a state must meet before and during the exercise of its right to self-defence, otherwise, the use of force would be unlawful. Necessity means that the state must have no other effective response available except resorting to the use of force.
24 Proportionality means that the force must not exceed the amount of the attack and be limited to the elimination of the threat. 25 Immediacy means that any response to an attack must be instant. however, this condition is less rigid because a response to armed attack can be delayed if there is a need to gather evidence or collect intelligence, or any other logical reason. 26 4.3. The Intervention of the Security Council while Article 51 recognizes the right of states to self-defence, it imposes two requirements upon states exercising that right. the first requirement is that " [m] easures taken by Members in the exercise of this right of self-defence shall be immediately reported to the security Council and shall not in any way affect the authority and responsibility of the security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security." the failure of states to satisfy this requirement makes the claim of self-defence "less plausible" and is considered a violation of the uN Charter. however, it does not make the use of force unlawful.
27 the second requirement is that states can take actions only " [u] ntil the security Council has taken measures necessary to maintain international peace and security". this requirement is regarded a temporal limitation upon the exercise of the right to self-defence. 28 we should note that measures taken by the security Council are neither aimed at limiting the right to self-defence nor fighting on behalf of states acting in selfdefence. they are merely intended to impose a ceasefire upon all sides of the conflict by adopting a binding decision under Chapter vII of the uN Charter and settling the dispute by peaceful means. 30 But the contemporary concept also covers the attacks of the non-state actors. the uN Charter, in Article 51, does not make any mention of the source of the armed attack. As it states: "[n]othing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the united Nations. "
But the ICJ, in its judgment in the Nicaragua Case explained that an armed attack can be carried out by either regular armed forces or by irregular armed groups. As it held:
"[a]n armed attack must be understood as including not merely action by regular armed forces across an international border, but also 'the sending by or on behalf of a state of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another state of such gravity as to amount to' (inter alia) an actual armed attack conducted by regular forces, 'or its substantial involvement therein. '" Attacks by non-state actors must fulfill just one requirement: the attacks must be of a particular scale and effect in terms of casualties and damages. 6. Border Crossing in Justification of Self-Defence the right to self-defence can be exercised within the borders of the victim state as well as on the territory from where the attack is launched.
33 If the attack was directed by a state military force against another state, the victim state can respond as it deems necessary, even if that leads to crossing the borders of another state.
34
If the attack was carried out by a non-state actor against another state through the territory and military support of another state, the state from where the attack was launched is internationally responsible for a wrongful act under the law of state responsibility 35 non-state actor. 36 If a non-state actor conducted an armed attack against another state through the territory of another state but without military support, the state from which the attack has directed must take all necessary steps to ensure that its territory is not used by a non-state group for military purposes, and the victim state must obtain the consent of the host state before using force against the group.
37
Besides the general conditions of exercising the right to self-defence, there are some other conditions for using force outside the territory of the attacked state. First; the attack must be large in scale and effect. second; in case when the attack is carried out by a non-state actor, there must be clear evidence that the state from where the attack is directed is unwilling or unable to curb the group. third; the use of force must be either to prevent or stop the attack. 
Turkey and PKK Case
the turkish-kurdish issue is historically related to the land and origins of the kurds. however, the development of international legal norms, principles and rights has brought a legal dimension to the case.
kurdistan is the historical homeland of the kurds, on which they have settled since the dawn of history.
39 the traditional territory of kurdistan comprises 450,000 square kilometers 40 which extends across southern turkey, northwestern Iran, northern Iraq and northeastern syria.
41 the name of kurdistan has origins in a sumerian word, "kurti, " which meant "mountain tribe or mountain people. "
42 After the Arabs invaded a considerable part of kurdistan in the middle ages, they referred to the area as beled ekrad (the land of the kurds). 43 In the twelfth century, a Seljuk sultan used the word kurdistan for the first time. this word also means the land of the kurds. 44 50 the language of the kurds is kurdish which belongs to the "Indo-European group of languages" 51 and is distinct from turkish, Arabic and Persian.
52 though there is no an accurate data regarding the kurdish demographic, the kurds are regarded as the largest ethnic minority in the world. 53 In 2010, the global kurdish population was estimated to be 37.1 million in the world. the largest kurdish population lives in turkey and is estimated to be 17.94 million (about 23% of turkey's population of 78 million). the rest live in Iran, Iraq, syria and the diaspora. previous treaty of sevres and, moreover, denied the existence of the kurds in turkey. 58 therefore, the kurds started turning to rebellion to achieve their ethnic rights. the first kurdish rebellion, the sheikh said revolt, occurred in 1925, the second rebellion was the Ararat revolt in 1930 and the third kurdish rebellion was the dêrsim revolt between [1936] [1937] [1938] . turkey crushed all these rebellions and insisted on denying the existence of kurdish ethnicity. 59 From 1925 59 From to 1938 ,000 kurds were reportedly killed and about 1.5 million others were displaced by the turkish army.
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After crushing all the kurdish revolts, turkey practiced an oppressive assimilation policy. the government punished anyone who claimed ethnic, linguistic and cultural differences as a cause for separatism. 61 the words "kurd" and "kurdistan" were banned.
62 the kurds were considered to be mountain turks and the kurdish language was regarded as a dialect of turkish. 64 the goal of the group was initially to unite all parts of kurdistan and establish an independent state for the kurds of the Middle East. however, it later changed its demand to democratic confederalism within the borders of turkey.
65 the Pkk started a violent struggle against turkey in 1984, which is still ongoing. 66 turkey's oppressive policies and denial of kurdish rights encouraged many kurds to join the Pkk and regard the organization as a legitimate force. turkey, by contrast, started to treat the group as terrorist campaign. It declared a state of emergency in kurdish populated cities and granted full authority to its military. If the turkish-kurdish issue started out as a nationalistic case, it is now a legal issue which related to minority rights. therefore, the kurds now demand their rights in light of international instruments that guarantee those rights. under international law, "all peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development. " 68 the only condition that the kurds need to fulfill under international law is to qualify as a people. since the kurds have a historical link to the land where they live now, 69 a distinct origin and a shared language, history and culture, the will to be a people and the institutions to express that will, they fulfill the conditions of being a people.
70 thus, they are entitled to the right of self-determination. turkey, by contrast, always claims that there is no kurdish issue; there is just the issue of terrorism in turkey.
71 however, beyond very limited rights of broadcasting, private kurdish language courses and registering kurdish children with kurdish names, it does not recognise kurdish ethnic minority group rights. the german scholar kay heilbronner believes that if the minority lives on a land and there is a historical link between the minority and the land, the minority is regarded people. the human rights expert Cristesco argues that "the presence of a historic relationship with the land is a prerequisite for a people. " 27-30, 1989: Final Report and Recommendations, shs-89/CoNF.602/7, February 22, 1990, at 7-8. 71 There's no Kurdish Issue in Turkey, Just Terrorism: Ardoğan, daily News, January 6, 2016 (May 10, 2016), available at: http://www.hurriyetdailynews.com/theres-no-kurdish-issue-in-turkey-just-terrorismerdogan.aspx?pageId=238&nId=93511&NewsCatId=338. to the atrocities committed by saddam's regime in the region, the uN security Council adopted resolution No. 688 and condemned the civilian oppression by the Iraqi government. 75 the resolution established a no-fly zone and restricted the sovereignty of Iraq over its northern region. 76 After the north Iraqi kurdish areas achieved the right to autonomy in 1991, Iraqi troops totally retreated from the north and the Iraqi kurdish peshmarga forces replaced them. during those periods the Pkk established some military camps along the borders between northeastern of Iraq and southeastern of turkey.
united Nations Educational scientific and Cultural organization, International Meeting of Experts on Further Study of the Concept of the Rights of Peoples, UNISCO Paris November
77 during the 1990s, the Pkk declared several unilateral ceasefires in the hope of initiating a peace process and withdrew its forces from turkey to those camps 78 in a gesture of good faith towards turkey. But turkey took political and military advantage of the Pkk ceasefires and sought to expel the Pkk from its territory and fight it outside its borders. therefore, turkey started to find political and legal justifications to cross the borders of Iraq. 79 turkey carried out its first military operation in 1983 based on the right of hot pursuit. 80 In 1984, it signed a protocol of security with Iraq that allowed the countries to encroach up to five kilometers into each other's territories. Based on that protocol, turkey waged intensive operations in 1986 and 1987 in Iraq. the protocol ended in 1989 and was not renewed.
81 since the 1990s, turkey has been crossing Iraqi borders on the basis of the right to self-defence as provided in international law.
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As discussed above, the turkey-Pkk issue is basically an internal case. the source of the threat to turkey's territorial integrity, political independence and security is its own undemocratic constitution and laws, not an armed attack of another country or an armed group from the territory of another country. Even if turkey is entitled to the right of self-defence against the Pkk within its borders, what about the rights of kurdish people? the right to self-defence does not justify turkey's policy of denying the kurds, nor does it prevail over the right to self-determination. the reason for that is international law does not support human rights violations under any circumstances.
the Pkk might have existed in Iraq and had camps along the Iraq-Iran borders but it was within a specific timeframe or as a precondition of the turkish governments 75 See the uN security Council resolution No. 688 (May 11, 2016) Chronology of the Important Events in the World/PKK Chronology (1976 -2006 ), turkish weekly, May 27, 2007 (May 12, 2016 to start a resolution process. 83 Moreover, the organizational system of the group is no longer based on its classical understanding of the political campaign and rights of the kurds. the group has changed its strategy from establishing a united state to local democratic self-governance for the kurds in the Middle East.
84 there are some other political and military groups that are close to the Pkk historically, ideologically and even in military uniform, but turkey is not the object of their struggle and thus they don't offer any threat or aggression to turkey. these groups are Partiya Jiyana Azada Kurdistanê (PJAk) (the Party for a Free Life in kurdistan), which is a political and armed group that strives for the rights and freedoms of kurds in borders.
92 while the Pkk attacks turkey inside turkey, these groups pose no threat of armed attack to the country and thus there is no necessity precondition for turkey to attack them. since there is no necessity to prevent or stop any armed attack, there can be no proportionality either.
the Pkk is neither a de facto Iraqi organ, nor has it been harboured, tolerated or supported by the Iraqi government. thus, Iraq is not responsible for the Pkk attacks.
93 therefore, turkey must, at least, ask Iraqi consent before bombarding the PJAk and PCdks' positions. 94 Moreover, turkey has targeted Iraqi civilians and civilian objects. It has caused the destruction of many houses and displacement of thousands of people in the north of Iraq. It has attacked the environmental and economic infrastructure of the kurdistan region of Iraq.
95
It is no more logical to discuss the turkey-Pkk case within the frame of state sovereignty, territorial integrity, or political unity and security, since the rights of minorities, especially ethnic minority, are now guaranteed under international law.
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If international law allows states to preserve their territorial integrity, it also requires them to respect and promote minority group rights.
97 If international law condemns the Pkk for its violence, it also condemns turkey for violating minority rights. If selfdefence is turkey's right, self-determination, at least in an internal context, is the right of the kurds. the solution of the turkey-Pkk issue does not lie in crossing Iraq's borders; it lies in returning to peaceful negotiations to bring the turkish constitution into compliance with international laws governing minority rights and disarm the Pkk. since turkey is not faced with any Pkk armed attack from Iraq and the attack is directed from the inside, there is no necessity for turkey to conduct military operations in Iraq. therefore, turkey is not entitled to use force within the borders of Iraq under the justification of self-defence under Article 51. Moreover, it has a legal obligation under article (2/4) to refrain from the threat or use of force against Iraq.
Conclusion
the right to self-defence has long roots in international law. It can be traced back to the ancient concepts of the defensive use of force and "just wars" of ancient greece and rome; the modern basis of the right stems from the Caroline case between the British and u.s. governments in 1837. during negotiations on the adoption of the uN Charter, the right to self-defence was placed in Article 51. the customary understanding of the right includes the use of force both in anticipation of and response to an actual armed attack. the conventional concept of this right leaves space for interpretation. while some scholars confine the exercise of the right only to a response to an actual armed attack, others broaden the scope of the right to entail preemptive self-defence as well. that second view seems to be more logical due to custom, which is another reliable source of international law that the uN Charter has, in this instance, merely codified without exhausting. the right to self-defence is regarded an inherent right to which every state is entitled. the right, however, encompasses the use of force against any armed attack against the sovereignty and security of a state; it is to be exercised within the boundaries of agreed conditions as such necessity, proportionality, immediacy and reporting any measures taken to the security Council.
the turkey-kurdish issue originally stemmed from the invasion of the historical homeland of the kurds and the denial of their distinct ethnicity. however, it later became a legal issue related to minority rights. the kurds have a historical link to where they live, a shared history and distinct language and culture within turkey. thus, they qualify as a people. despite making many peaceful attempts to achieve their rights, turkey left no alternative other than the formation of the Pkk in 1978. As soon as the Pkk started to demand self-determination, turkey labelled it a terrorist group and invoked the right to self-defence. during the 1980s and 1990s, the Pkk established some camps in Iraq as a strategic step towards resolving the kurdish issue in the other Middle Eastern countries. It also used the camps as a safe retreat for its forces during peace negotiations with turkey, as a condition of turkish governments. But turkey sought to attack the Pkk outside of its borders and attacked the camps under the justification of self-defence even though the Pkk attacks turkey only from within its borders. some Pkk-affiliated groups exist in the northern region of Iraq, but they strive for the kurds in other countries and they pose no threat of armed attack to turkey. thus, there is no necessity for turkey to cross Iraq's borders and attack them. since turkey's circumstances do not meet the precondition of necessity in its military operations, there can be no proportionality either. therefore, turkey is not entitled to cross Iraq's borders using Article 51 as a justification. Moreover, it is bound by article (2/4) to refrain from any threat or use of force against Iraq.
